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NOTICE OF FILING

To: Robb Layman KeithHarley
SallyA. Carter AnniePike
Illinois EnvironmentalProtectionAgency ChicagoLegalClinic, Inc.
1021 NorthGrandAvenueEast 205 W. Monroe,4thFloor
P.O.Box 19276 Chicago,IL 60606
Springfield, Illinois 62794-9276

PLEASE TAKE NOTICE that I havetoday filed with the Office of the Clerk of the Pollution
Control Board Midwest GenerationEME, LLC’s Responseto Sierra Club’s Motion for
Interventionandmy Appearance,copiesofwhich areherewithservedupon ou.

AndrewN. Sawula

Dated: June14, 2004

Schiff Hardin LLP
6600SearsTower
Chicago,IL 60606
(312)258-5577
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Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof Midwest GenerationEME,
LLC.

XndrewN. Sawula
DATED: June14, 2004

SchiffHardin LLP
6600SearsTower
Chicago,IL 60606
(312)258-5577
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CIEp~e’c~
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD -JUN 142004

Midwest GenerationEME, LLC, STATE OF ILUNOIS

Petitioner ~oUutionControlSo~rd
CaseNo. PCB 04-185

V.

Illinois Environmental Protection Agency,

Respondent.

RESPONSETO SIERRA CLUB’S MOTION FOR INTERVENTION

Pursuantto 35 Ill. Adm. Code 101.402, Midwest Generation EME, LLC (“Midwest

Generation”) respectfully submits this Responseto Sierra Club’s Motion for Intervention

(“MOI”).

1. Pursuantto a United States Environmental Protection Agency Request for

InformationunderSection 114 of the CleanAir Act, Midwest Generationsubmitteddocuments

to the Illinois EnvironmentalProtectionAgency (“IEPA”). Midwest Generationhasasserted

that someinformation in thosedocumentsis tradesecretand confidentialbusinessinformation.

Thatinformationrelatesto Midwest Generation’ssix coal-firedpowerstations,all ofwhich are

locatedin theStateof Illinois.

2. On or about March 10, 2004, IEPA grantedMidwest Generation’srequestfor

tradesecretprotectionin partanddeniedit in part.

3. On April 19, 2004, Midwest Generationfiled a Petition for Review of Illinois

EnvironmentalProtectionAgency’sDenialofTradeSecretProtection(“Petition for Review”).



4. On May 27, 2004, SierraClub filed theMOI “on the basisthat the final orderof

theIPCB may adverselyaffect andmateriallyprejudiceits interests.” Pursuantto 35 Ill. Adm.

Code 101 .402(d)(2)and (3), the Illinois Pollution Control Board (the “Board”) “may permit”

Sierra Club to interveneif Sierra Club may be “materially prejudicedabsentintervention” or

“adversely affectedby a final Board order.” Sierra Club failed to establishthat it would be

materiallyprejudicedabsentinterventionor adverselyaffectedby a final Boardorder.

5. In Paragraph15(a) of the MOl, Sierra Club assertsthat denial of the MOl may

materially prejudice Sierra Club by preventing it “from making an adequaterecord of its

interests” if it “decides to appeal any adversedecision regardingthe releaseof requested

records.” In Paragraph18, SierraClub statesthat its interest“involves creatinga recordof the

public’s interestsin having accessto information consistentwith Illinois and federal law.”

While SierraClub would like to makearecordof its interests,SierraClub, in fact,hasno interest

in the issuesthat arecurrentlybeforethe Board. Midwest Generation’sPetition for Review is

basedon a narrow question of whether IEPA correctly determinedwhether information

submittedto IEPA constitutestradesecretinformation. That determinationrequiresa factual

analysisconcerningthe natureof the information submittedto the Board, and the mannerin

which Midwest Generationhastreatedthat information; the determinationdoesnot involve an

analysisof Sierra Club’s or the general public’s interest in the information. Trade secret

information is protectedfrom disclosurepursuantto 415 ILCS 5/7(a) and 5/7.1(a), and the

following sectionsofthe Illinois AdministrativeCode:2 Ill. Adm. Code 1828.401;35 Ill. Adm.

Code 130. IEPA may not releasetradesecretinformationevenif the public has an interestin

accessto the information. Becausethe Boardwill not needto consider,andproperlyshouldnot

consider,thepublic’s interestin this informationduring this proceeding,SierraClub will not be
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materiallyprejudicedif it cannotmakea recordof SierraClub’s or thepublic’s interestin this

information.

6. In Paragraph15(b) of the MOl, SierraClub assertsthat denial of the MOl may

materiallyprejudicethe SierraClub by “preventingit from adequatelyrepresentingthe interests

of its membersandthe public at largein havingaccessto informationcompiledby theIEPA.”

As stated in Paragraph5 of this Response,Sierra Club’s and the public’s interestin having

accessto this information is not an issue that the Board will addressto make a decision

concerningMidwest Generation’sPetition for Review. On the contrary,IEPA may not release

trade secret information even if Sierra Club or the public has an interest in accessto the

information. Thus, Sierra Club will not be materially prejudicedif it cannot representits

interests,the interestsof it membersorofthepublic at largein havingaccessto the information.

7. In Paragraph15(c) of the MOI, SierraClub assertsthat denial of the MOl may

materially prejudice Sierra Club by preventing it and the public “from gaining a better

understandingof how the IEPA enforceslaws andregulationsrelatedto air andwaterpollution

in keepingwith the public’s right to educateitself on the environmentalprotectionprocess.”

SierraClub fails to explain,however,how interveningin theproceedingcouldassistSierraClub

in gaining a betterunderstandingofhow IEPA enforceslaws andregulationsrelatingto air and

waterpollution. Onecansurmisethat SierraClub believesit would gain this understandingby

(a) learningwhattypeofinformationis affordedtradesecretprotection,and(b) gainingaccessto

informationrelatedto air pollution. SierraClub’s interventionin this proceeding,however,will

not accomplisheither goal. As Sierra Club admits in Paragraph18 of the MOI, it is not

attemptingto gainaccessto the disputeddocumentsduringthis proceeding;thus, interveningin

this proceedingwill not enableSierra Club to learn moreabout the type of information IEPA
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affordstradesecretprotection. Further,since SierraClub only seeksto intervenein order to

representits and the public’s interest in the information, which, for the reasonsstated in

Paragraph5 of this Response,is not relevantto, andshouldnot evenbe admissibleon, the issue

beforetheBoard, SierraClub’s interventionwill not furtherSierraClub’s goal ofgainingaccess

to this information. Thus,SierraClub will notbe materiallyprejudicedabsentintervention.

8. In Paragraph15(d) of the MOI, SierraClub assertsthat denial of the MOI may

materiallyprejudiceSierraClub by preventingit andthepublic “from gaininga well-grounded

understandingof the compliance status of Midwest Generation and, in turn, evaluating

opportunitiesfor membersof thepublic to participatein efforts to remedyanynon-compliance.”

Presumably,SierraClub would like to interveneto improve its chanceof obtainingaccessto

information that Midwest Generationsubmittedto IEPA, and’ Sierra.Club believesthat that

information would help SierraClub understandMidwest Generation’scompliancestatus. As

explainedin Paragraphs5 through7 of this Response,however,SierraClub seeksto intervene

only to representits andthepublic’s interestin the information. SierraClub’s andthepublic’s

interest in the information is not relevant to the Board’s determinationof whether the

information constitutestradesecretinformation and, thus, Sierra Club’s intervention for the

reason advancedcan have no impact on Sierra Club’s chanceof obtaining accessto the

information. Thus, SierraClubwill notbemateriallyprejudicedabsentintervention.

9. In Paragraph13 oftheMOI, SierraClub assertsthat, “[bjecauseit hasa pending

FreedomofInformationAct requestfor the informationthat is thesubjectofthisproceeding,the

SierraClub will be adverselyaffectedif the Illinois Pollution ControlBoardprohibits releasing

someor all of the information to it.” SierraClub fails to establish,however,how it will be

adverselyaffectedby a final Board order. SierraClub hasno legal right to thesedocumentsto
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theextentthattheycontainMidwest Generation’stradesecretinformation. MidwestGeneration,

throughthis proceeding,hasaskedtheBoardto determinewhetherthedocumentscontaintrade

secret information. If the Board determines that these documentscontain trade secret

information, thenSierra Club has no legal interestin this information and cannotbe adversely

affectedby not receivingthe documents.That SierraClub may claim it is interestedin these

documents,thatthedocumentsmayeven,in fact,containinformationofinterestto SierraClub is

simply irrelevantto thequestionof whetherIEPA canreleasethedocuments.

10. BecauseSierra Club failed to establishthat it would be materiallyprejudiced

absentinterventionor adverselyaffectedby a final Boardorder, it hasnot assertedany grounds

on which theBoardmay permitits intervention. 35 Ill. Adm. Code10 1.402.

11. Even if the Board determinesthat Sierra Club has establishedgrounds for

interventionpursuantto 35 Ill. Adm. Code 101.402(d),that sectionstatesthat theBoard “may

permit” the intervention, subject to Section 101.402(b). Pursuantto Section 101.402(b),

however, “the Board will consider ... whetherinterventionwill unduly delay or materially

prejudicetheproceedingorotherwiseinterferewith an’ orderlyorefficientproceeding.”

12. SierraClub’s interventionwouldundulydelay,materiallyprejudiceandotherwise

interferewith an orderlyandefficientproceeding.

13. SierraClub admits that it hasno interestin the issuethat is beforetheBoard. In

Paragraph17 ofthe MOI, SierraClub states,“For thepartiesalreadyinvolved in thisappeal,the

focusof the hearingis to determinewhetherMidwest Generation’srecordsareprotectedfrom

disclosureto the SIERRACLUB becausethey aretradesecrets.” In Paragraph18, SierraClub

asserts,“The SIERRACLUB’S focus in this hearingis altogetherdifferentandinvolvescreating

a recordof the public’s interestsin having accessto information consistentwith Illinois and
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federal law.” SierraClub goeson to statethat it will not seekaccess,during theproceeding,to

the informationthat is thesubjectoftheproceeding.ThroughParagraphs17 and 18, SierraClub

attemptsto establishhow its interestis not currently representedin the proceeding. SierraClub

ignores,however,that its interestis not andneednotbe representedbecauseit is irrelevantto the

issuebefore the Board. SierraClub is correct that the currentparties’ focus is to determine

whether certain documentsare protected from disclosurebecausethey contain trade secret

information. Sierra Club overlooksthat the partiesare focusedon this issue becauseit is the

~pJyissuebeforethe Board. IEPA may not discloseMidwest Generation’stradesecretsto the

public without Midwest Generation’sconsent. Trade secretsdo not ceasebeing tradesecrets

merelybecausesomeonecontendsthe public hasan interest in seeingthem. On the contrary,

demonstratingthat the public (especiallyMidwest Generation’scompetitorsand suppliers)has

an interest in this information would only strengthenMidwest Generation’sclaims. Because

SierraClub hasindicatedits desireto obtainthesedocuments,it clearlyhasnot filed amotion to

intervenein orderto presentextraevidenceofthecompetitivevalueofthis information.

14. As SierraClub admits, it seeksto intervenein orderto pursueits own agenda.As

explainedin Paragraph13 ofthis Response,SierraClub’s interventionwould, in no way,assist

the Board in determining whether Midwest Generation’s documentscontain trade secret

information and, therefore,may not be disclosedto the public. SierraClub’s intervention,by

definition, would “unduly delay” the proceeding. By attemptingto bring irrelevantissuesand

politics into thisproceedingin a mannerthat is completelyunrelatedto theonly issuetheBoard

is calleduponto decide,SierraClub’s interventionwould “materiallyprejudice”and“interfere”

with an orderlyandefficientproceeding.
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15. If the Board, nonetheless,determinesto grant Sierra Club’s MOl, the Board

should“limit therights” of SierraClub pursuantto 35 Ill. Adm. Code101.402(e).For example,

the Board should ensurethat Sierra Club would “not control any decisiondeadline.” Id.

Moreover, the Board shouldnot permit SierraClub to gain accessto the disputeddocuments

prior to theBoard’s final decisionon tradesecretprotectionissue. Releaseofthis informationto

Sierra Club, whether written or verbal, permanentor temporary, would irreparably harm

MidwestGeneration.

WHEREFORE, Midwest Generationrespectfully requeststhat the Illinois Pollution

ControlBoardenterits orderdenyingSierraClub to interveneanddenyingleavefor its attorneys

to file theirAppearances.

Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By:__________________
SheldonA. Za~6el
MaryA. Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
MidwestGenerationEME, LLC

CH2\ 1118769.1
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CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedthe attachedAppearanceand Responseto
SierraClub’s Motion for Interventionby U.S. Mail andFacsimile,uponthefollowing persons:

RobbLayman
Sally A. Carter
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276

Keith Harley
Annie Pike
ChicagoLegal Clinic, Inc.
205 W. Monroe,4thFloor
Chicago,Illinois 60606

Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By: ~ ~
AndrewN. Sa~rula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

OneoftheAttorneysfor
Midwest GenerationEME, LLC
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